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2021'S MILLION DOLLAR
VERDICTS AND SETTLEMENTS

Top verdicts of 2021

$27 million

The attorney who
took home the top
verdict of 2021 said
an instinctive reac-
tion led to a “horrific
degloving” and am-
putation,

Christopher K.
Cooke of Secrest
Wardle in Grand
Rapids represented
Darnell Hairston in
this product liability
matter.

Hairston was trained to take samples of soy-
bean hulls by reaching with a cup in his hand
through a circular port that was unlocked and
unguarded by a protective screen within inch-
es of a continuously rotating screw auger that
was buried in the soybean hulls.

Cooke said Hairston was on the job 10 days
when he dropped the cup and instinctively
reached for it. His arm got stuck in the auger
and, with no way to stop the machinery or call
for help, Hairston was forced to pull himself
out of the auger. As a result, he suffered a
degloving of his dominant right forearm and
traumatic amputation of most of his fingers
and palm. His right arm from the mid-forearm
down had to be surgically amputated.

Cooke brought suit against Specialty Indus-
tries — the manufacturer and installer of the
machinery — for defective design, negligence,
gross negligence, subsequent negligence and
avoidance of the non-economic damages cap.

After an eight-day trial and five and a half
hours of deliberations, an Ottawa County jury
resolved all liability issues in Hairstons favor.
He was awarded a total of $27 million in dam-
ages for past and future non-economic damag-
es, past and future economic damages and lost
earning capacity.

Cooke offered several trial tips, noting
preparation is critical.

“Getting issues resolved early to expedite
the trial presentation also helps you focus on
your overall presentation strategy,” he said.

For example, courts offering a mechanism
to have exhibits admitted before trial allows
attorneys to be assured that critical exhibits
will get to the jury.

“It also allows you to organize your exhib-
its consistent with the way you have decided
to present the case in a sequential fashion
without having to go through the mechanics of
introducing the exhibits and arguing admissi-
bility in front of the jury” he added.

Making your weaknesses your strengths
was another piece of advice.

“Knowing your opponent will emphasize
your weaknesses; if you can flip the script and
make it a strength, then your opponent will
continue to ring that bell before the jury to
your advantage,” he explained.

Cooke also advised attorneys to humanize
their presentations.

“Try to deliver your case as if you were
talking to the next door neighbor over the
backyard fence rather than a stilted, orches-
trated delivery,” he said. “Remember these are
six or 12 people who have never heard your
case although you may have been living it for
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His final piece of advice? Don't be afraid to
lose.

“If you are not getting the settlement you
and your client want, go to the jury,” Cooke
said. “Once other attorneys realize you are ca-
pable and willing to do this, then you will get
the settlements you and your client want.”

$19 million

A partnership dispute involving a pot pro-
visioning center took home the second largest
verdict reported to Michigan Lawyers Weekly
in 2021

MSY Capital Partners LLC secured an $18
million award from an Oakland County jury
against LIV Wellness Center LLC for breach
of a partnership agreement, as well as a
$500,000 award against each of two individual
owners for breach of fiduciary duty.

The legal team behind the victory includ-
ed Mark Hauck and Scott Seabolt of Hickey
Hauck Bishoff Jeffers & Seabolt, and Gavin
Fleming and Frank DeLuca of Fleming Ya-
tooma and Borowitcz.

Seabolt said Judge Michael Warren over-
saw the six-day trial in a manner that assured
a fair trial for all parties.

Seabolt, who examined and cross-examined
the primary fact witnesses in the case, said in-
tense trial preparation started about a month
before the trial began.

“There were seven witnesses. Mark Hauck
did openings, closings and examined plain-
tiffs’ damages expert, Jeff Hauswirth,” he said.
“Gavin Fleming and Frank DeLuca provided
valuable research, briefing and other trial sup-
port.”

What was key to winning this case? Having
a fully committed team of lawyers and clients
and doing our best to keep the jury engaged
throughout, according to Seabolt.

“We believe our witnesses were credible and
presented a compelling case to the jury.”

$12,870,000
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The three-attorney
team representing a
30-year-old father who
was struck by a semi
hauling heavy cargo
capitalized on eyewit-
ness testimony after
the defendant refused
to admit liability in
2021s third largest
verdict.

Jonathan  John-
son was stopped in
the right lane at a red light and Kevin Wass
— who was driving a tractor-trailer hauling
75,000 Ib. of fertilizer as cargo — was parked
in left lane next to Johnson,

Before the light turned green, Wass sudden-
ly made an improper right turn from the left
lane, He drove his truck directly into the vehi-
cle carrying Johnson. According to a witness,
the semi made three separate impacts with
Johnson’s vehicle.

While Wass admitted he felt a vibration
during the impacts, he didn't stop and drove
off after hitting Johnson. He said he was un-
aware of the crash until eyewitnesses caught
up with him and stopped him later at a light.

Johnson sustained a traumatic brain in-
jury and neck and back injuries, as well as
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He has been unable to return to his prior em-
ployment as a truck driver. He has been ren-
dered disabled by the g

due to his injuries.

After a four-day trial, a Wayne County jury
sided with Johnson, returning a $12,870,000
verdict in Judge Susan Hubbard's courtroom.

Dodd Fisher and Ryanne Rizzo, of Dodd B.
Fisher PLC in Grosse Pointe Woods, noted that
the highest offer, case evaluation and media-
tion award were $100,000. Johnson’s demand
was $8 million.

Rounding out Johnson’s legal team was
Alan Latham of Latham Law Group in Bir-
mingham. He said the defendants showed
Google images of the accident location with
a lot of debris in the road when they tried to
deny liability.

However, the accident happened in Decem-
ber and the photos the defense showed had
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trees that were full with green leaves on them,
Latham pointed out.

“Clearly these were not of the accident scene
as there were leaves on the trees and it was the
middle of winter when the accident happened,”
he said.

Fisher, meanwhile, said their client was very
believable and they had him testify on the stand.

“He testified to his injuries including his neu-
rogenic bladder where he actually wet himself
atwork when he tried to go back to make money
for himself and his family,” Fisher said.

In addition to Johnson’s testimony, Rizzo
pointed out that the team had very good experts,
many of whom testified live.

“We believe the sheer number of experts we
brought in definitely helped persuade the jury
as well," she said.“I believe we had 12 providers/
experts who testified total, including a positive
IME doctor”

Licensed psychologist Dr. Bradley G. Sewick,
Ph.D,, ABN, appeared in the trial as Johnson's
board certified neuropsychologist.

“I think it was compelling to explain to the
jury that neuropsychological tests are objective
measures of brain function and that based upon
the results there was no way he could have been
competitively employed and functioned inde-
pendently with the deficits and impairments
he displayed after the car accident with head
injury,” Sewick said. “With respect to defense
assertions [ think it was also useful to confirm
that it didn't make sense that a hard-working
committed father and family man would have to
assume disabled status unless his injuries and
deficits caused it.”

Other experts used in this case included Dr.
Steven Newman, Dr. Rakesh Ramakrishnan,
Dr. Benjamin Krpichak, Dr. Gerald Sheiner, Tim
Robbins, Dr. Chintan Desai and Mike Thomson.

Undisclosed amount

Michigan Lawyers Weekly learned shortly
before press time that the fourth largest verdict
ended up settling for a confidential amount pri-
or to a re-trial in February 2022.

$3,064,723.87
Rounding out the top five verdicts for 2021

$10million
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A minor was hospitalized for surgery
to repair a condition known as tetralogy
of Fallot. But according to the plaintiffs’
attorney, the minors’ care providers
breached the standard of care by failing

Big winners in 2021

Medical malpractice case is
2021°s largest settlement
Care providers were alleged to
have breached the standard of
care during and after a minor’s
surgical procedure and the delay
in instituting ECMO resulted
in cardiorespiratory arrest and
severe brain damage. The $10
million settlement was 20217s
largest.

Product liability matter is
2021°s biggest verdict

A man whose hand was stuck in
an industrial auger with no way

was a breach of contract claim from Kalama-
200 County focused on
underinsured motorist
coverage and wrongful
death damages.

Louis G. Corey of
The Corey Law Firm
in Royal Oak repre-
sented Holly Switals-
ki, personal represen-
tative of the Estate
of Edward Switalski
against  defendants
Brandon W. Clevenger,
Hamilton Mutual Insurance Company and Em-
ployers Mutual Casualty Company.

In 2017, 55-year-old Comstock Township
Fire Chief Edward Switalski was killed in
the line of duty. He was on the shoulder of
eastbound 1-94 and was in the process of re-
moving his fire gear at the back of his vehi-
cle with the rear hatch open. Switalski had
doffed his helmet and started to remove his
fire boots when he was struck by third-par-
ty defendant Brandon Clevenger’s vehicle.

Switalski’s injuries were fatal, and Clev-

COREY

enger admitted liability.
Comstock Township, Switalski’s em-
ployer, had 1 d i g

pact, Switalski was removing his fire “turnout
gear” and placing it in the rear hatch of his
vehicle.

“Expert Don Smith discovered the chief’s left
fire boot trapped under his vehicle — previous-
Iy unnoticed at the accident scene — in a stor-
age facility well after the incident,” he said. “Dr.
Lisa Gwin, though skilled analysis and medical
expertise, verified that the chief was leaning
on his SUV, attempting to remove his left boot
when his lower left leg was nearly amputated —
leaving his boot behind while he was thrown to
his death. In other words, he was in the process
of getting in and out of his SUV when he was
struck and killed.”

Corey said case preparation was focused on
proving Switalski was getting into and out of his
vehicle when there were no eye witnesses to the
incident.

“The defense hammered this point and
argued the plaintiff’s case was built on spec-
ulation — except the uncontested medical
and biomechanics evidence which was very
powerful for the plaintiff,” he noted.

According to Corey, the first jury instruc-
tion asked was if Switalski was “occupying”
his vehicle when the incident occurred.

“The jury said ‘yes' and awarded match-

ic and ic awards,” he

primary and umbrella coverages, includ-
ing underinsured motorist coverages from
Hamilton Mutual Insurance Company and
Employers Mutual Casualty Company.

The key factual issue regarding liability
for the jury to decide was whether the fire
chief was “occupying” his Comstock Town-
ship SUV when this incident occurred.

“With the contractual definition of occupy-
ing including ‘getting in, getting out of, on or
upon’ his SUV, the critical testimony came from
plaintiff’s unopposed expert — accident recon-
structionist and retired Kalamazoo detective
Don Smith and biomechanics/physician Dr. Lisa
Gwin, a superstar expert who ‘carried the day,”
Corey said. “The defendants presented no ex-
pert witnesses."

Through this expert testimony, Corey said
he was able to prove that, at the time of im-

ing a

said. “With penalty UTPA interest, the judg-

ment was over $3 million with interest ac-

cruing at well over $1,000/day to this date.”
Corey said an appeal in the case was filed

Feb. 22.
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Top settlements of 2021

to respond to obvious signs of hemody-
namic compromise both during and after
surgery.

Brian J. McKeen and John R. LaParl
Jr.of McKeen & Associates in Detroit
represented the minor, who will remain
confidential, in this medical malpractice
case.

“There was an unreasonable delay in
instituting ECMO and, as a consequence,
the minor plaintiff suffered cardiorespi-
ratory arrest and severe brain damage,”
McKeen said in a report submitted to
Michigan Lawyers Weekly.

Because the minor was showing signs
of hemodynamic compromise during
surgery, plaintiff’s counsel alleged that
the defendant surgeon should have
made arrangements intra-operatively
to have him placed on ECMO; failure to

to call for help sustained what
counsel called a “horrific deglov-
ing” of his forearm that eventu-
ally led to surgical amputation
was 2021’s largest verdict at
$27,000,000 for past and future
non-economic damages, past and
future economic damages and
lost earning capacity.

Breach of contract is 2021’s
largest arbitration

A battle between shareholders
resolved after a four-day arbitra-
tion hearing with 14 witnesses.
The departing owners prevailed,

take such action was a violation of the
standard of care.

Beyond that, it was clear that the
minor plaintiff was in critical condi-
tion when he left the operating room,
McKeen noted in his report. As a con-
sequence, the plaintiff alleged that the
defendant care providers should have
initiated ECMO shortly after he arrived
in the PICU.

“At the very least, the defendant care
providers should have been on high
alert and watched minor plaintiff ‘like
a hawk,” McKeen pointed out. “They
should have realized that the margin of
safety was thin.”

Counsel also said when it became
apparent that the minor’s condition was
not improving — and that his vital signs
were precarious — the ECMO team

and were awarded the full con-
tractual amount of $35,400,000,
plus interest and security for
2021s largest arbitration.

A personal injury case involving a head-
on collision was number six on 2021s list.

E.Thomas McCarthy Jr.and John R. Oostema
of Smith Haughey Rice & Roegge in Grand Rap-
ids represented the plaintiffin Jantzen v. Paauw.
When the insurer said it would pay its policy
limits of $1.1 million to settle, the plaintiff’s le-
gal team rejected the offer. They made a counter
proposal that the insurer pay some interest and
costs on top of its limits, which was rejected.

After a five-day trial on non-economic dam-
ages only, an Ionia County jury returned a
$3,000,000 verdict for past damages, in addi-
tion to $62,500 for pre-complaint interest plus

$1,875,925.90
Rounding out the list of 2021s top verdicts
is a breach of contract
matter involving the
defective construction
of a log home.

West  Bloomfield
attorney Adam Kutin-
. sky and Birmingham
3 attorney Michael Bill
represented  Steven
1 and Jennafer Prain

b against North Arrow
KUTINSKY Log Homes, Inc. in
Montmorency County

Circuit Court before Judge K. Edward Black.

After North Arrow completed construction on
the log home, the contractor installing finish-
ings observed structural problems throughout
the home, including the bowing of log walls. To
prevent, further damage, the finishing contrac-
tor placed support beams throughout the interi-
or of the home to reinforce the structure,

North Arrow initially made efforts to address
the problem, but eventually stopped responding
to calls, Its owner refused to appear and testify
at trial.

A seven-member jury unanimously found
North Arrow 100% liable for the Prains’ dam-
ages without any reduction for comparative
negligence or the negligence of non-parties,
according to Kutinsky.

should have been immediately called in.
The minor’s condition was dire when the
process for placing him on ECMO finally
began.

This case settled for $10 million,

$9.5 million

Southfield-based
attorneys Geoffrey
Fieger, Jack Beam
and Matthew Pat-
terson of the Fieger
Firm represented a
legally incapacitat-
ed minor in a med-
ical malpractice
suit that settled
last April for $9.5
million, making it

FIEGER
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five years with a settlement of
$18,250,000.

Medical malpractice matter is

2021’ top judgment

Securities matter is top class
action for 2021

The plaintiffs alleged that de-
fendant misled the market about
what it was required to do by the
FDA to move toward approval
of a cholesterol-lowering drug in
this hard-fought securities class
action case in the Eastern Dis-
trict of Michigan and the Sixth
Circuit. The case resolved after

An adult mentally incapacitated
patient under psychiatric care
was over medicated with two
dangerous anti-psychotic drugs
at higher dose levels and greater
duration. Failure to adequately
monitor the patient culminated in
a life-threatening medical emer-
gency and a $2.440,000 judg-
ment against the defendant.




