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denied the claim because Plaintiff had failed to comply with
the written notice provision set forth in MCL 500.3145(1).
This section of the No-Fault Act provides:

“The notice shall give the name and address of the
claimant and indicate in ordinary language the
name of the person injured and the time, place and
nature of his injury.”

Relying on eatly case law, including Keller v Losinski,
92 Mich App 468, 285 NW 2d 334 (1979), the Court of
Appeals affirmed the lower court’s decision granting Allstate’s
motion for summary disposition noting that there was sim-
ply no dispute but that plaintiff had failed to provide written
notice of the accident to the Defendant and that mere oral
notice was insufficient under the statute. The court further
distinguished Walden v Auto Owners Ins. Co., 105 Mich App
528, 307 NW 2d 367 (1981) and Dozier v State Farm, 95
Mich App 121, 290 NW 2d 408 (1980) and noted that in
those cases, there was some form of writing, based upon the
claimant’s oral communications. In this case, though, there
was a complete lack of any writing that would satisfy the writ-
ten notice provision of MCL 500.3145(1).

Jury’s Determination in Third Party Automobile Negligence
Bars Claim for No-Fault Benefits

In Livingston v. Sullivan and Progressive Michigan Ins.
Co., Court of Appeals docket no. 308434, unpublished deci-
sion reld 10/10/2013, Plaintiff was involved in a motor ve-
hicle accident in 2008. As a result, she filed a first party action
against her insurance carrier, Progressive, as well as a tort ac-
tion against the motorist who rear ended her. The tort claim
proceeded to trial in May 2011, at which time plaintiff’s pre-
existing medical history including her multiple prior motor
vehicle accidents, was introduced as evidence. The jury con-
cluded that plaintiff suffered no injuries as a result of that oc-
currence — a ruling that was affirmed by the Court of Appeals
on the basis that “there was ample evidence before the jury to
give rise to a reasonable question of fact regarding whether
Livingston was injured in the accident.”
Turning to the first-party claim, the Court of Appeals relied
on the Supreme Court’s decision in Monat v State Farm, 469
Mich 679, 677 NW 2d 843 (2004), which involved a similar
fact pattern, to affirm the lower court’s decision to grant sum-
mary disposition in favor of Progressive. Simply put, a finding
that the Plaintiff was not injured in a motor vehicle accident
precludes any claim for no-fault benefits. B

ﬁ What is a CPCU®?
._?.uﬁ

The odds are that if you have been in communication with
an insurance company or insurance agent you have seen the
acronym CPCU” following a person’s name. However, if you
are not regularly engaged in the business of insurance, you
reasonably neither knew nor were interested in knowing what
this acronym meant.

However, since attorneys understand the importance of
higher education (at least enough to spend 3 years in post-
graduate studies and subject themselves to the torment of the
bar exam), the CPCU® designation should generate some level
of respect from them. This article discusses what the CPCU
designation is and what is required to attain it.

In the risk management and insurance industry, the profes-
sional designation of CPCU® is synonymous with insurance
professional. The acronym is short for “Chartered Property
Casualty Underwriter” and is usually earned by persons who
have worked in the insurance industry for several years if not
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The curriculum for earning the designation is
arduous and requires any person seeking the
designation to pass 8 separate exams, each
focusing on some aspect of insurance and risk
management (lawyers get a pass on the legal
exam).

decades before seeking the designation. It is also common for
CPCU®s to maintain leadership positions in their organiza-
tions both before and after the conferment of the designation.

The curriculum for earning the designation is arduous and
requires any person seeking the designation to pass 8 separate
exams, each focusing on some aspect of insurance and risk
management (lawyers get a pass on the legal exam). In addi-
tion to passing the 8 exams, persons that seek the designation
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are required to work a minimum of 17 1/2 hours a week in
acceptable insurance activities for any 24 months during the
five-year period immediately preceding the conferment of the
designation. Finally, all CPCU®s must pass an ethics exam
and are bound by a unique code of ethics for the duration of
their designation.

A recent survey of CPCU® candidates conducted by the
Greater Detroit Chapter of CPCU® determined that the most
significant factor to those pursuing the designation is career

advancement. This same survey found that candidates are
most interested in furthering their insurance and risk manage-
ment knowledge through continuing education. There is also
a considerable amount of marketing opportunities through
the national and local chapters of CPCU®, both of which are
made up of local and national insurance industry leaders.

For more information concerning the CPCU® designa-
tion, please visit hrp://greaterdetroit.cpcusociety.org/ or contact
Adam Kutinsky at adam. kutinsky@kitch.com. ®

Insurance
and

Indemnity
101

Your correspondent does some work for insureds and some
for insurers. For one insurer (a “risk retention group,” actu-
ally) he assists in drafting their policies. That’s what a manu-
script policy is: a policy drafted by the insurer itself. This dis-
tinguishes it from the primary source of policies, the Insurance
Services Office. The acronym is ISO, and you will see their
tagline on the bottom of their forms. Insurance companies
license the right to use their forms.

From the Insurer’s Side

Back to the manuscript form. From the point of view of
the lawyer who drafts them it can be nerve-wracking. Edgar
Allen Poe said that in a short story, unlike a novel, every word
must play a part or be discarded. That goes times two for
drafting a policy.

You might be surprised how much time it takes to choose
between “prior incident” and “antecedent incident.” Or
choosing between “but for” and “in the absence of.” The list
goes on. It’s not enough that the language is almost perfect.

Apologies are owed to Poe, because if there is one thing
a policy is not, it’s compelling literature. More important,
though, Poe had a friendly audience. The policy drafter, not
so much. The policy drafter writes for “hostile eyes.” He or
she must always be aware that the “audience” for the policy
will eagerly seek out any mistake in punctuation, any sloppy
choice of words, and any poorly structured subordinate clause.
Any lack of clarity is fodder for the opposition.

A peculiarity of the manuscript policy is that people who
are bad at drafting don’t know how bad they are. A simple
example from a company for which your correspondent does
not draft polices: One policy, in a single paragraph, rendered
the word insured as “insured,” “Insured” and “INSURED.”
Since it is common to have different classes of insureds under a

The Manuscript Policy
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single policy, it’s a fair hypothesis that the three usages refer
to different classes. Unfortunately there was no indication of
that anywhere else. Was it just sloppy drafting, with no effect
on coverage? Maybe, but the point of drafting is to avoid rais-
ing interesting questions like that. The insurer’s reply, when
its attorney asked why the trifurcated usage, was an impatient

shrug of the shoulders.

The policy drafter writes for “hostile eyes.” He or
she must always be aware that the “audience”
for the policy will eagerly seek out any mistake
in punctuation, any sloppy choice of words, and
any poorly structured subordinate clause. Any
lack of clarity is fodder for the opposition.

One of the more creative flights of language in that policy
was the definition of a claim. The policy was “claims-made,”
so the making of the claim (not the underlying occurrence)
is what triggers coverage and also triggers the duty to report
the claim. The usual definition is something like, “a claim is a
demand for money.” That’s pretty simple. A letter saying “you
owe us money is enough, and letters have dates and post-
marks. But this policy said: “a claim exists when the insurer
learns that a lawsuit may result.” How do we link a date to
that accretion of knowledge? How much knowledge must the
insured have before coverage is triggered? Is “may result” dif-
ferent from “will result?” Using a subjective test is dangerous
for the insurer.

Drafting is perfect work for the word nerd. To refer to one
of the examples above, “prior” refers only to time, but “ante-
cedent” suggests both time and causation. The word “anteced-
ent” alone is not enough to express the idea of causation, but
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